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Ps clained investnment credits and | osses arising
out of a partnership in which they held a limted
interest. By notice of deficiency, R disallowed these
clainmed credits and | osses. R extended a uniform
settlenment offer to all taxpayers, including Ps,
involved in simlar partnerships. Ps pronptly
communi cated to R their acceptance of the offer, but R
did not send to Ps a proposed deci sion docunent for
about 11 nmonths. Wen Ps received this docunent, they
pronmptly executed and returned it to R but R did not
sign it for about 5 nonths. After entry of decision, R
assessed (1) the deficiencies and additions as
determ ned in the decision docunment, plus interest
thereon, and (2) accrued, but unassessed interest on
previ ously assessed deficiencies. Ps paid the
deficiencies and additions, and requested an abat enent
of interest. Rinitially disallowed Ps abatenent
request in full; Ps appealed. On appeal, R issued a
notice of determnation allow ng a partial abatenent.
Ps then paid the remaining assessed interest
liabilities.
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1. Held: Rs failure to abate interest for any
di sputed period through Jan. 24, 1995, and any di sputed
period from Apr. 25, 1995, onward was not an abuse of
di scretion, because the delays that Ps identify are not
attributable to Rs error or delay in performng a
mnisterial act. R s failure to abate interest for the
period Jan. 25 through Apr. 24, 1995, was an abuse of
di scretion because it was attributable to an
unjustified delay in Rs official performng a
mnisterial act. Sec. 6404(e), |I.R C. 1986.

2. Held, further, R has conceded errors in
conputing anounts of interest; in the exercise of our
over paynment jurisdiction Ris sustained as to each of
t he di sputed unconceded itens. See sec. 6404(h)(2)(B)
| . R C. 1986.

During the course of Ps’ efforts to persuade Rto
abate the interest, in response to Rs agent’s
suggestion, Ps made an offer in conprom se of $40, 000
to settle about $120,000 of interest on 4 years of
incone tax liabilities. Later, again at R s agent’s
suggestion, Ps withdrew their offer in conpromse. A
few nonths later, R returned Ps’ $40, 000 wi t hout
i nterest.

3. Held, further, on this record we shall not
direct Rto abate any interest, nor shall we require
reconputati on of interest on account of the $40, 000.

Matt hew J. McCann, for petitioners.

Elizabeth S. Henn and WlliamJ. Geqg, for respondent.

MVEMORANDUM FI NDI NGS OF FACT AND CPI NI ON
CHABOT, Judge: Respondent issued a notice of determ nation
partially disallow ng petitioners’ claimto abate interest with

respect to underpaynents for 1978, 1979, 1981, 1982, and 1983.
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Petitioners petitioned the Court under section 6404! to review
this abatenent disallowance as to all 5 years. W granted
respondent’s notion for partial summary judgnment that respondent

does not have authority to abate interest as to 1978. (Coettee v.

Conmi ssioner, T.C. Menp. 1997-454. Petiti oners have conceded as

to 1983. As a result, only 1979, 1981, and 1982 remai n before

the Court in the instant case.

! The petition refers to sec. 6406, but it is evident that
sec. 6404 is the intended authority.

Unl ess otherw se indicated, all section, subchapter,
chapter, and subtitle references are to sections, subchapters,
chapters, and subtitles of the Internal Revenue Code of 1954 for
t he under paynent years in issue. References to sec. 6404 are to
that section of the Internal Revenue Code of 1986 as in effect
for proceedi ngs comenced at the tine the petition in the instant
case was fil ed.
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After concessions by both sides,? there are two categories
of issues for decision, as follows:
(1) Wether respondent’s failure to abate interest for
certain tinme periods constitutes an abuse of discretion.
(2) \Wether respondent’s interest conputations are
correct.
FI NDI NGS OF FACT
Sonme of the facts have been stipul ated; the stipulations and
the stipulated exhibits are incorporated herein by this
ref erence.
VWen the petition was filed in the instant case,
petitioners, John G Coettee, Jr. (hereinafter sonetines referred

to as John), and Marian Goettee (hereinafter sonetinmes referred

2 As noted supra, petitioners concede as to interest on
under paynents for 1983.

Respondent concedes that respondent underabated the anmount
of interest for the period Cct. 4, 1995, through Sept. 20, 1996.

The parties agree that there remain overassessnents for 1981
and 1982. Respondent contends that insufficient interest was
assessed as to underpaynents for 1979, but concedes that no
addi tional anpbunts of interest are to be assessed agai nst
petitioners.

O her concessions are discussed infra in connection with the
i ssues to which the specific concessions rel ate.

Respondent concedes that a Rule 155 conputation will be
necessary.

Unl ess indicated otherwi se, all Rule References are to the
Tax Court Rules of Practice and Procedure.
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to as Marian), husband and wife, resided in New W ndsor,
Maryl and; their collective net worth did not exceed $2 million.

At all relevant tines, John was self-enployed as a denti st,
and Marian was enpl oyed as the office admnistrator for John’s
dental practice. Marian is also a licensed and certified speech
and | anguage pat hol ogi st.

Petitioners filed joint Federal inconme tax returns for 1979,
1981, and 1982. They nmde their tax returns on the basis of the
cal endar year. Petitioners paid the entire anount of the tax
liabilities showm on each of their tax returns for 1979, 1981,
and 1982 before the respective tax return was required to be
filed. |In particular, petitioners’ 1979 tax return was filed on
or before April 15, 1980, and the $19,821.50 liability shown
thereon was paid in full by a conbination of w thheld taxes
(%1, 135.20), estimated tax paynents ($18,000), and paynent wth
the tax return ($686.30). Petitioners’ 1981 tax return was filed
on or before April 15, 1982, and the $6,277 liability shown
thereon was paid in full by a conbination of w thheld taxes
(%1, 135.20), estimated tax paynents ($11,500), and other
refundable credits ($1,095). On June 7, 1982, respondent
refunded t he $7,453. 20 overpaynent clainmed on the 1981 tax
return. Respondent did not pay interest on this refund for 1981.
Petitioners’ 1982 tax return was filed on or before April 15,

1983, and the $4,919 liability shown thereon was paid in full by
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a conbination of withheld taxes ($1,868), estinmated tax paynents
($17,000), and other refundable credits ($500). On June 13,
1983, respondent refunded to petitioners $14,851.79, consisting
of $14,549 plus interest thereon (for the period Apr. 15 through
June 1, 1983) in the anmount of $302.79 for 1982.

A. The Transaction

On the recommendation of John’s father, an accountant and
tax attorney, John® acquired a limted partnership interest in
The Thonpson Equi pnrent Associ ates partnership (hereinafter
sonetinmes referred to as TEA) during Septenber 1981. John
acquired the interest in TEA in exchange for a $12,500 check and
a $12,500 prom ssory note which matured on February 15, 1982.
Marian issued a check on February 10, 1982, that paid the
prom ssory note in full.

Petitioners clainmed fl om hrough | osses from TEA on their tax
returns for 1981, 1982, and 1983. Petitioners carried back
“credits/losses” from 1981 to 1978 and 1979. As a result of the
“credits/l osses” carried back from 1981 to 1979, on June 28,
1982, respondent refunded to petitioners $10,375.38, consisting

of $9,568 plus interest thereon (for the period Jan. 1 through

3 The parties have stipulated that (1) John acquired the
partnership interest, and (2) both petitioners were limted
partners. The parties have not reconciled the two stipulations.
It does not appear to matter to the instant case whether Marian
also was a limted partner in Thonpson Equi pnrent Associ ates. For
conveni ence, we refer to John as the limted partner.
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June 16, 1982) in the amount of $807.38. Respondent did not
credit petitioners’ 1979 account with interest for the period
June 16 through June 28, 1982. On June 13, 1983, when respondent
refunded to petitioners the overpaynent petitioners clainmed on
their 1982 tax return, respondent did not credit petitioners’
1982 account with interest for the period June 1 through June 13,
1983.

B. The Tax Court Proceedi ng and Surroundi ng G rcunst ances

On Cct ober 15, 1986, respondent sent to petitioners a notice
of deficiency, in which respondent made adjustnents on account of
TEA itens and determ ned deficiencies and additions to tax as

shown in table 1.

Table 1
Additions to Tax
Sec. Sec. Sec.
Year Def i ci ency 6653(a) (1) 6653(a) (2) 6659
1978 $14, 607 $730 —- $4, 382
1979 8, 208 410 - - 2,462
1981 9, 537 477 1 2,861
1982 8,129 406 2 2,439

1 50 percent of the interest due on $9, 537.
2 50 percent of the interest due on $8, 129.
Respondent al so determ ned that petitioners’ deficiencies

are subject to an increased rate of interest under section
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6621(c) (hereinafter sonetines referred to as the section 6621(c)
rate).*

On Novenber 3, 1986, petitioners filed a petition with this
Court seeking a redeterm nation of their tax liabilities for
1978, 1979, 1981, and 1982. John R Shematz (hereinafter
sonetines referred to as Shematz), who was in business with
John’ s father, signed the petition and initially represented
petitioners in this Court.

Petitioners’ case was assigned to a group of cases
collectively referred to as the Barrister Books project
(hereinafter sonetinmes referred to as Barrister). The Barrister
partnerships started to be formed in 1981. Andrew M W nkl er
(hereinafter sonetinmes referred to as Wnkler) served as | ead
counsel for the Comm ssioner in the Barrister cases. Sonetine
around 1986, the Comm ssioner extended a uniformsettlenment offer
to any Barrister investor. The Comm ssioner withdrew the offer

on or about May 16, 1989.

4 The notice of deficiency refers to sec. 6621(d). Sec.
6621(d) was redesignated as sec. 6621(c) by sec. 1511(c)(1)((A)
of the Tax Reform Act of 1986 (TRA 1986), Pub. L. 99-514, 100
Stat. 2085, 2744. W shall refer to this section as sec.
6621(c).

Secs. 6653(a), 6659, and 6621(c) were repeal ed by sec. 7721
of the Omi bus Budget Reconciliation Act of 1989 (OBRA 1989),
Pub. L. 101-239, 103 Stat. 2106, 2399, for tax returns due after
Dec. 31, 1989. The substance of forner secs. 6653(a) and 6659
now appears in sec. 6662. These repeals and revisions do not
affect petitioners’ liabilities for the years involved in the
noti ce of deficiency on which table 1 is based.
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Anot her tax case project, the Bromwel | Book project
(hereinafter sonmetinmes referred to as Bromwell), was active at
the same tine as Barrister. The Brommel |l partnerships started to
be formed in 1978 or 1979. Wnkler served as the Conm ssioner’s
| ead counsel for Brommel|l; he considered Bromwell to be a
predecessor of Barrister.

For the years before the enactnent of the so-called
“partnership litigation” provisions in the Tax Equity and Fi scal
Responsibility Act of 1982 (TEFRA 1982), Pub. L. 97-248, 96 Stat.
324,% efforts were made to (1) group rel ated partnership cases,
(2) designate one or nore cases in a group as “lead cases”, and
(3) try to have the parties in other cases in the rel ated
partnership group agree to be bound by the outcome of the |ead
cases. On January 2, 1986, Special Trial Judge Pate issued a
Menmor andum Sur Order which, the parties have sti pul at ed,

establi shed Leger v. Conm ssioner, docket No. 18640-84, as “a

test case with regard to all of the Brommel | Book cases.”

5 Sec. 402 of TEFRA 1982 provides for the unified audit and
litigation procedures of subch. C of ch. 63 (secs. 6221 et seq.)
(the “TEFRA provisions”). Under the TEFRA provisions, if the
di spute arises froma “partnership iteni (as defined by sec.
6231(a)(3)), then the dispute is resolved at the partnership
| evel. Sec. 6221; see Maxwell v. Comm ssioner, 87 T.C 783, 787-
788 (1986) (explaining the effect of the TEFRA provisions). The
TEFRA provisions generally apply to partnership taxable years
begi nning after Sept. 3, 1982. TEFRA 1982 sec. 407, 96 Stat. at
670.
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On Septenber 22, 1986, Shematz notified petitioners that
respondent intended to seek continuances in the Bromwel | cases

pendi ng resolution of Leger v. Conm ssioner, supra, and that the

decision in Leger v. Comm ssioner, supra, was likely to be

appeal ed and would thus delay the outcone of their case for
several years.

On March 18, 1987, we filed our opinion in Leger v.

Commi ssioner, T.C Meno. 1987-146, affd. w thout published
opinion 860 F.2d 435 (5th G r. 1988), wherein we sustained the
Comm ssioner’s determ nations that the taxpayers were not
entitled to claimtheir distributive share of the partnership
i nvestnment credit and | osses, because the partnership was not
engaged in for-profit activities under section 183.

On May 15, 1987, petitioners’ case was assigned to Speci al
Trial Judge Pate for trial or other disposition.

On March 20, 1989, Special Trial Judge Pate invited Wnkler
and the Barrister cases taxpayers or their counsel (including
petitioners’ case) to a pretrial conference schedul ed for June
16, 1989, in order to consider and deci de a nunber of procedural
matters, including “The choice of |ead cases (a maxi num of
four)”.

W nkler determned that, if the Tax Court was going to try a
Barrister case, then the Conm ssioner and the taxpayers shoul d

follow the Tax Court’s opinion, rather than the Comm ssioner’s
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settlement package. As a result, the uniformsettlenent package
was wi thdrawn a nonth before the schedul ed pretrial conference.
At the June 16, 1989, pretrial conference, representatives
of the pronoters for the Barrister partnerships suggested that it
woul d be better to have a pronoter-funded TEFRA partnership case
as a lead Barrister case. Special Trial Judge Pate agreed with
t hat approach. That pretrial conference did not result in the
selection of a Barrister |ead case.

During Septenber 1989, Barrister Equi pnment Assocs. Series

#115 v. Comm ssioner, docket No. 23263-89 (hereinafter sonetinmes

referred to as Series 115) was selected as the | ead case for

Barrister. Series 115 involved 1983 and 1984;: it was a TEFRA

part nership case.
In late 1989, the Court was informally advised that Shematz
had died. Thereafter, petitioners proceeded pro se.

On Cctober 20, 1989, a notion was filed in Series 115 to

reassign that case from Special Trial Judge Pate to a
Presidentially appoi nted Judge of this Court. The notion was
based on contentions that assignnment of that case to a Speci al
Trial Judge was not authorized by statute and that it violated
the United States Constitution. The notion also requested that,
if the Court denied the notion, then the Court should stay the
case and certify the issue for interlocutory appellate review

pursuant to section 7482(a)(2).
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On April 9, 1990, we filed our unani nous Court-revi ewed

opinion in First Western Govt. Securities v. Conm ssioner, 94

T.C. 549 (1990), in which we denied an identical notion filed by
t he taxpayers in those consolidated cases. W certified those
cases for interlocutory appellate review |1d. at 564-565, 569.
We hel d those cases, and others such as Series 115, in abeyance
pendi ng appellate resolution of the issue. Qur opinion in First

Western Govt. Securities v. Conm ssioner, supra, was affirned sub

nom Sanuels, Kraner & Co. v. Comm ssioner, 930 F.2d 975 (2d G

1991). The issue finally was resolved in Freytag v.

Conmm ssi oner, 501 U S. 868 (1991).

On July 15, 1991, Series 115 was assigned to Special Trial

Judge Pate. Series 115 was tried and submtted to Special Trial

Judge Pate on January 15, 1993.

In the spring of 1993, after the trial in Series 115, the

Comm ssi oner renewed the earlier settlenment offer in the
Barrister cases. Wnkler decided to renew the settl enent offer
because he antici pated many problens in the pre-TEFRA Barri ster
cases which would require a ot of tine to resolve. Sone of the
probl ens Wnkler anticipated included the presence of carrybacks
and m spostings to accounts. The settlenent offer al so was
renewed to (1) give Wnkler and his coll eagues work whil e they
were awaiting an opinion in the Series 115 case, and (2) reduce

the inventory of Barrister cases.
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The task of processing the settlenent of the Barrister cases
fell to Wnkler and an Appeals officer in respondent’s
Loui sville, Kentucky, office, hereinafter sonetines referred to
as the Louisville office. Elnmer Craig (hereinafter sonetines
referred to as Craig) succeeded Charles Bower as the Appeal s
of ficer who shared with Wnkler the responsibility of processing
the Barrister cases.

The settlenent offer was communicated to investors in
Barrister partnerships by letter (hereinafter sonetinmes referred
to as settlenment letters). The settlenent offer was intended to
be made available to every investor in a Barrister partnership.
However, Wnkler decided to send only a few settlenent letters at
any given tinme because he thought that he and Craig (the only
ones working on the settlenents at this point) would not have
been able to process the settlenent offer in a tinely manner if
it was made sinmultaneously available to every investor in a
Barrister partnership. Also, the death and relocation of sone of
the Barrister taxpayers or their representatives nade it
difficult for Wnkler to communi cate the settlenent offer to sone
of the Barrister taxpayers.

W nkl er and Craig generally processed the Barrister cases in
t axpayer al phabetical sequence. They deviated fromthis system
if, for exanple, the person who represented a Barrister taxpayer

whose surnane began with the letter A also represented other
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Barrister taxpayers whose surnanes began with |etters other than
A. In these circunstances, Wnkler and Craig processed all of
the cases with conmmon representation at the sane tinme. Another
category of deviations fromstrict al phabetical sequence involved
t axpayers or their representatives who tel ephoned Wnkler or
Craig, described their circunstances, and indicated their
agreenent with the proposed settlenent. Petitioners case did
not fall into either of the foregoing categories of cases in
whi ch respondent deviated fromstrict al phabetical sequence.

In the spring of 1993, the Conmm ssioner’s Appeals Ofice in
G ncinnati, Chio (hereinafter sonetines referred to as the
C ncinnati office), learned of the Barrister case settlenents
that Wnkler and Craig were processing. At that tinme, Appeals
officers in the Cncinnati office had casel oads of about 50-60
cases, which was about half of their normal casel oads. The chi ef
of the Cincinnati office, the associate chief (Paul R Becker,
hereinafter sonetinmes referred to as Becker), and Appeals Oficer
Fran Rowl and (hereinafter sometines referred to as Rowl and) went
to the Louisville office to discuss with Wnkler and Craig the
possibility of the G ncinnati office processing sone of the
Barrister case settlenments. By the end of the neeting, it was
decided that the G ncinnati office would take some 200 of the
pre- TEFRA Barri ster cases. Wnkler remined responsible for

executing Tax Court decision docunents on behalf of the
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Comm ssioner in Barrister cases. The Louisville office retained
sonme of the pre-TEFRA Barrister cases which involved nmultiple tax
shelters. The G ncinnati office picked up the cases fromthe
Louisville office in June of 1993.

The nunber of cases transferred to the G ncinnati office,
coupled with their conplexity, created the need for Craig to
conduct an all-day training session about how to process the
settl ement of these cases. Enployees in the G ncinnati office
who were to process the Barrister cases traveled to the
Louisville office to attend this session. The need for a
training session to becone able to settle a case was not typical.

About July of 1993, the Barrister cases were assigned to
Rowl and and two ot her Appeals officers. About 75 cases were
assigned to Rowl and, about 75 to another Appeals officer, and
about 50 to the remai ning Appeals officer. Petitioners’ case was
anong those assigned to Row and.

Appeal s officers in the Cncinnati office managed nmultiple
priorities while they processed the settlenent of the Barrister
cases. Cases nearing the end of the limtations period, and Tax
Court cases calendared for trial in G ncinnati and Col unbus,
Chio, were given a higher priority than the Barrister cases.

Rowl and typically did all of the service center claimcases--
these, too, were given a higher priority than the Barrister

cases.
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C. The Settlenment Process - Cenerally

Al t hough Rowl and’ s casel oad was about hal f of her norma
caseload in the spring of 1993, her caseload had returned to
normal , about 100-120 cases, about the sanme tine the Barrister
cases were assigned to her. Because of the increase in her
wor kl oad, Rowl and did not send any settlenment letters to any
Barrister taxpayers until about Septenber of 1993.

Rowl and sent settlenment letters in groups of 10 to 15. The
settlenment letters (1) stated the terns of the settlenent offer,
(2) asked the recipients to submt to Rowl and copies of their
cancel ed checks (hereinafter sonetines referred to as
verification information) within 10 days so that she could verify
the recipients’ actual cash investnent in the partnership, and
(3) stated that upon receipt of the verification information,
Rowl and woul d send to the Barrister taxpayer conputations which
showed the tax effects of the settlenent offer to that taxpayer.

The settlenent letters generated a significant and generally
pronpt response frommany of the Barrister taxpayers. Mre than
hal f of the Barrister taxpayers who responded to the settl enment
offer submtted their verification information within the
requested 10 days. Rowl and al so recei ved nunmerous phone calls
regarding the settlenent offer, many of which concerned the

anmount of interest that woul d be assessed.
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The Cincinnati office usually processed the Barrister case
responses on a first in, first out basis. Consistent with this
policy, Barrister taxpayers who responded after the 10-day period
were still permtted to avail thenselves of the settlenent offer,
but their cases were processed after the cases for which
verification information had al ready been provided.

After receiving the verification information in a case,

Rowl and’ s first step was to conpare that information to the
anounts clainmed on that taxpayer’s tax return. The second step
was to determ ne whether that taxpayer was involved in any other
tax shelter activities for the relevant pre-TEFRA years and, if
so, then whether adjustnents had been nade regardi ng those ot her
tax shelter activities. Many Barrister taxpayers were al so
involved in other tax shelters. If the taxpayer was involved in
ot her tax shelters, then Row and usually had to nmake phone calls
to other Internal Revenue Service Centers to find out the status
of the Comm ssioner’s actions regarding those other tax shelters.

The third step in the settlenment process required Row and to
i nput the taxpayer’s information into a conputer which would
enable her to (1) generate a Form 5278 (Statenent of |Incone Tax
Changes), (2) conplete the requisite nunber of Form(s) 3623
(Statements of Account), and (3) draft the proposed deci sion
docunent, hereinafter collectively referred to as the settl enent

docunents. Rowl and had to personally prepare the tax deficiency
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conputations for each affected year, including in nost cases
carryback years. The settlenent docunents showed not only the
deficiency anounts, but also the bal ances due. However, the
settl ement docunents did not show the anmount of interest due.
Rowl and then sent the settlenment docunents to the taxpayer. The
t axpayer was instructed that, if the taxpayer approved, then the
t axpayer was instructed to sign the proposed decision docunent
and return it to Rowl and within 30 days.

Many people called to find out the anobunt of interest they
woul d have to pay. Rowl and and the other Appeals officers
typically told those people that a “ballpark figure” would be
three or four times the deficiency due. |If the people wanted
nmore precise information, then Row and and t he ot her Appeal s
of ficers had a support office prepare conputations, which then
were forwarded to those who inquired. Generally, the people who
i nqui red about interest did not return the decision docunent
until they received the requested information.

For about the first 6 nonths that the G ncinnati office
processed Barrister cases, Row and and the other Appeals officers
sent the proposed decision docunents to Wnkler and Craig for
t heir approval before sending themto the Barrister taxpayers.
The Cincinnati and Louisville offices were in frequent contact
about drafts of the proposed decision docunents during this tinme

because many of the proposed decision docunents were incorrect in
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sonme respect. Once the G ncinnati office becanme nore proficient
at drafting the proposed decision docunents, proposed decision
docunents were sent to Barrister taxpayers w thout first
obtai ning the approval of either Wnkler or Craig.

Normal |y, an Appeals officer in the Cncinnati office
working on a Barrister case required about 26 cal endar days to
(1) verify the anobunt of the taxpayer’s cash investnent, (2)
determ ne whet her the taxpayer was involved in another tax
shelter, (3) input the taxpayer’s information into the conputer,
(4) prepare the settlenent docunents, and (5) nail the settlenent
docunents to the taxpayer

| f a taxpayer accepted the settlenent offer and returned the
si gned deci si on docunent, then Row and prepared and submtted to
Becker an appeals transmttal and case nenorandum for his
approval. |f Becker approved, then he signed the appeals
transmttal and case nenorandum and transmitted the settl enent
docunents to Wnkler. Wnkler then reviewed the format and
contents of the decision docunents, signed them and forwarded
themto the Court for entry of decision. It ordinarily took
Wnkler less than 1 hour to review and sign an average deci sion
docunent that did not have any problens. However, Wnkler gave

priority to working on cases calendared for trial by the Court.
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D. The Settlenent Process - Petitioners' Case

On Novenber 24, 1993, Rowl and sent to petitioners the
follow ng settlenent letter.
Dear M. and Ms. Coettee:

This case has been referred to us by District Counsel in
Louisville, Kentucky, to offer you a settlenment in your tax
shel ter dispute concerning Thonpson Equi pnent Associ at es.

Pl ease consider this settlenent in view of the Tax Court
decisions in Thomas J. Leger, T.C. Meno. 1987-146, Harris
Cashman, T.C. Meno. 1989-533, and Marvin Chupack, T.C Meno.
1989- 548.

The terns in offer of settlenent are:

50% of cash investnent is allowed as a loss in 1981,
no investnent tax credit (1 TC) is allowed,

no ot her | oss, deduction, or credit wll be allowed;
no negligence penalty under Section 6653(a) wll be
appl i ed;

t he overval uation penalty, Section 6659, will be 20%
of the I TC used,

no understatenent penalty under Section 6661 w ||
apply;

7. tax notivated interest under Section 6621(c) w ||
apply to the entire deficiency.

o 0 ko

There is no docunentation in the file which substanti ates
your actual cash investnment in this tax shelter. Please
forward copi es of your cancell ed checks verifying your cash
investnment, within the next ten days. After this
verification is received, you wll receive the conputations
of the settlenent offer, showing the tax effects if you
accept the offer.

Pl ease contact ne if you have any questions or concerns. A
return envel ope is provided for your conveni ence.

This was the first tine petitioners received a settl enent

offer fromthe I nternal Revenue Servi ce.
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On Decenber 2, 1993, John’s father, who was petitioners’
then representative,® sent petitioners’ verification information
to Row and. At sone point, Row and exam ned petitioners’
verification information and concl uded that the anmounts therein
mat ched the anobunts clainmed on petitioners’ relevant tax returns.

At sone tine between Cctober 1 and Cctober 15, 1994, Row and
det erm ned whet her petitioners were involved in a tax shelter
ot her than TEA, and concl uded that she did not need any further
information frompetitioners to conpute their tax liability.

At sone tine between Cctober 15 and October 21, 1994,

Rowl and entered petitioners’ information into her conputer.

Rowl and printed petitioners’ Form 5278 on Cctober 21, 1994. On
Oct ober 26, 1994, Row and nmil ed the settlenent docunents
(together with a Form 3610 (Audit Statenent)) to petitioners.
Petitioners signed the decision docunent on Novenber 25, 1994,
and mailed it to Row and on Decenber 14, 1994. Petitioners
encl osed the following letter to Rowand with their signed

deci si on docunent:

6 The parties have stipulated that John's father was
petitioners’ “representative” at the tinme of this letter. The
parties also have stipulated that petitioners “proceeded pro se”
inthis Court after Shematz’s death, in 1989. W gather from
this that John's father represented petitioners before the
I nternal Revenue Service, but not before this Court.



Dear Ms. Row and:

W have attenpted, w thout success, to reach you by

t el ephone. W have signed the encl osed papers concerning
the settlenent of the case with Barrister Books, but are
very confused about the figures that are on the encl osed
statenents. Wien we nade the original investnent,
everything was | egal, had been checked by the I RS and
attorneys and was approved as a valid investnent. Now, the
tabl es have really turned! The |ast correspondence that we
had fromyou was in Novenber, 1993, and it has taken a year
to respond to us. At that tinme we had forwarded to you
copi es of checks, etc. that proved when we entered this
partnership. Wy has it taken so long? Also, why has it
taken nearly 14 years to bring this case to this point? It
hardly seens fair to us that we should be penalized for
sonething that was legal in the first place, and then, 14
years | ater, becones a tax problemand we are the ones that
bear the brunt of it.

We woul d appreciate any answers that you could give us.

On Decenber 23, 1994, Row and prepared, signed, and sent to
Becker an appeals transmttal and case nenorandum whi ch outli ned
the terns of the settlenent of petitioners’ case.

On January 13, 1995, Becker signed and approved the appeal s
transmttal and case nmenorandum That sane day, Becker wote to
petitioners as follows:

Dear M. & Ms. C(oettee:

The proposed settl enent you reached with the Appeal s

Oficer, as reflected in the stipul ation-decision docunent,

has been approved. W have forwarded the stipulation you

signed to District Counsel for filing with the United States

Tax Court.

The Tax Court will notify you of entry of the stipulation.

If there is any anbunt due as a result of this settlenent,
you will be billed by the service center.
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Becker then delivered petitioners’ proposed decision docunent to
the records office of the Cincinnati office, which had 5 days to
send the proposed deci sion docunent to Wnkler.

During 1993 and 1994, Wnkler processed the settl enent of
about 800 to 900 TEFRA Barrister cases. In addition to working
on the Barrister and Brommel | cases, Wnkler also worked on sone
general litigation cases, provided |arge case audit assistance,
assisted in the audit of “large taxpayers”, and worked on an
occasionally active large estate tax case.

W nkl er signed petitioners’ decision docunent on April 25,
1995, and then forwarded it to the Court for entry of deci sion.
On May 2, 1995, the Court entered decision in petitioners’ case.

The relevant parts of the decision are set forth in table 2.

Table 2
Additions to Tax
Sec. Sec. Sec.
Year Def i ci ency 6653(a) (1) 6653(a) (2) 6659
1978 $14, 606. 59 - - - - $2,921. 32
1979 8, 207.59 - - - - 1, 641. 52
1981 1, 144. 00 - - - - 227. 00

1982 4, 298. 00 -- -- --

The decision further provides that the entire deficiencies
for 1978, 1979, 1981, and 1982 were subject to the section
6621(c) rate.

The Court served a copy of the decision on respondent’s
National Ofice, which received it on May 2, 1995. The copy was

received in the Louisville office on May 8, 1995. On June 1,
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1995, the Louisville office sent the admnistrative file and a
copy of the decision docunent to the Cincinnati office. The
G ncinnati office received this material on June 5, 1995.
As of June 1, 1995, the Louisville office recorded a total
of 13 hours on petitioners’ deficiency case.
Petitioners’ deficiency case never was set for trial.

E. Assessnents; Paynents

A Form 2859, Request for Quick or Pronpt Assessnent, for
1978 was prepared and approved on August 16, 1995. On August 18,
1995, respondent assessed the deficiencies shown supra in table 2

and interest in the anmbunts shown in table 3.

Tabl e 3
Year | nt er est
1978 $65, 336. 10
1979 36, 456. 54
1981 4,689. 52
1982 13, 243. 89

Bills for the assessed anbunts were sent to petitioners on the
sanme day. The first tine petitioners were notified of the
anounts of interest was when they received these bills.

On Septenber 5, 1995, petitioners paid the entire anmounts
shown supra on table 2 (deficiencies and additions to tax) for
1978, 1979, 1981, and 1982. These paynents were posted to
petitioners’ account as of Septenber 8, 1995. In their letter
encl osi ng these paynents, petitioners requested “an abatenent of

the interest.” See supra table 3.
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Addi ti onal assessnents, abatenents, and credits after August
18, 1995, resulted in balances shown in table 4, paynents of
whi ch by petitioners were posted on Decenber 11, 1996 (as to

1978, 1981, and 1982), and Decenber 24, 1996 (as to 1979).

Tabl e 4

Penalty for
Year | nt er est Lat e Paynents Paynent
1978 $65, 316. 82 $73. 03 $65, 389. 85
1979 36, 519. 51 123. 11 36, 642. 62
1981 4,974.51 5.53 4,980. 04
1982 13, 952. 46 21. 49 13, 973. 95

Petitioners have paid all tax and interest assessed for
1979, 1981, and 1982; no additional tax or interest needs to be
assessed.

F. The Abatenent Process

At or about the tine of petitioners’ Septenber 5, 1995,
letter, petitioners also wote to their Congressman. On
Septenber 8, 1995, petitioners’ Congressnan wote to respondent.

On Septenber 22, 1995, in response to petitioners’ Septenber
5 letter, respondent thanked petitioners for their paynent of
$33,046. 02 (the suns of the anpbunts on table 2, supra) and told
them that (1) respondent had not yet gathered all of the
i nformati on necessary to give to petitioners a conplete answer to
their abatenent request letter, (2) respondent woul d contact

petitioners within 30 days to informthem about the status of
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their case, and (3) they need not take any further action with
respect to their request.

On Septenber 25, 1995, respondent wote to petitioners’
Congressman, stating as foll ows:

Dr. Goettee paid the assessed tax and should now submt his

request for abatenment on Form 843. H s request should be

mai l ed to I nternal Revenue Service, Phil adel phia,

Pennsyl vani a 19020. We have enclosed a Form 843 for his

conveni ence.

On Cctober 6, 1995, petitioners received fromrespondent (an
office in Bensalem Pennsylvania) a notice of deficiency for
1983. Respondent encl osed a Form 843 (C aimfor Refund and
Request for Abatenent) with the 1983 notice of deficiency.

On Cctober 9, 1995, petitioners wote to the G ncinnati
of fice, asking respondent to deal with all their tax matters from
one office, because it “is conpletely overwhelmng for us” to
deal with two different offices about tax disputes arising from
the sane partnership. Petitioners enclosed a Form 843 requesting
(1) an abatenent of interest on 1983 taxes and (2) an abatenent
of 1983 penalties under section 6653.

On Cct ober 20, 1995, respondent further replied to
petitioners’ Septenber 5 letter, in pertinent part as foll ows:

You nust file Form 843 for each year you are requesting an

abatenent of interest. W have encl osed Forns 843 for your

conveni ence.

You will receive a notice of the balance due within two to
t hr ee weeks.
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Pl ease provide the information by Nov. 18, 1995. W have
encl osed an envel ope for your conveni ence.

On Cctober 23, 1995, petitioners replied to respondent’s
Cctober 20 letter. Evidently, the forns respondent had encl osed
with the Cctober 20 letter dealt with 1994 househol d enpl oynent
taxes. Petitioners used, instead, copies of the Form 843 that
respondent had included in the Cctober 6 letter. Petitioners
conplied with the Cctober 20 letter instructions by enclosing a
separate Form 843 for each of the years 1978, 1979, 1981, and
1982, in the anmounts shown in table 3, supra.

On February 5, 1996, respondent proposed to disallow
petitioners’ abatenent request in full.” Respondent gave the
follow ng reasons to support this proposed decision: (1) The
time petitioners’ case was before this Court does not constitute
a delay in the performance of a mnisterial act, and (2) the
delay in settling petitioners’ case was not attributable to
respondent.

Petitioners appeal ed respondent’s proposed disall owance. On
March 21, 1996, Sanuel E. Fish, Jr. (hereinafter sonetines
referred to as Fish), an Appeals officer in respondent’s

Bal ti nore, Maryland, Appeals Ofice (hereinafter sonetines

" The ampbunts listed in the Feb. 5, 1996, letter are
slightly greater than the anounts clained in petitioners’ Forns
843. We assune that the difference, alnost 2.2 percent for each
year, represents the additional interest that had accrued after
the Aug. 18, 1995, assessnment. Supra table 3.
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referred to as the Baltinore office), wote to petitioners about
t heir appeal .

On April 10, 1996, Rowl and wote to petitioners fromthe
G ncinnati office in response to the letters frompetitioners’
Congressman and both of their Senators. Her letter was
essentially consistent with respondent’s February 5 letter that
deni ed petitioners’ abatenent requests in full.

On April 24, 1996, Becker traveled fromdC ncinnati to
petitioners’ residence in New Wndsor, Maryland, to discuss their
interest liability. Becker gave to petitioners a Form656 (O fer
i n Conprom se).

On April 29, 1996, Becker wote to petitioners, in pertinent
part, as foll ows:

| have al so spoken with people fromthe offices of

Congressman Roscoe B. Bartlett, Senator Barbara A M kul sk

and Senator Paul S. Sarbanes. |In each case, | have

expl ai ned your situation and pointed out that the interest
liability is fixed by statute.

It appears that the only avenue available to you at this

time is to prepare the necessary information and forns to

submt an Ofer in Conprom se to the Collection Division

This can be done through the Internal Revenue Ofice in

Frederick or through the Baltinore Ofice.

On May 29, 1996, petitioners submtted a Form 656 in which
t hey of fered respondent $40,000 to settle their interest

l[tability for 1978, 1979, 1981, 1982. Petitioners enclosed a
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check for $40,000 with the May 29 Form 656.8 At respondent’s
request, on June 14, 1996, petitioners resubmtted their offer in
conprom se using a newer version of Form 656. The June 14, 1996,
Form 656 provided that if respondent rejected petitioners’ offer,
t hen respondent would return the $40,000 without interest.
Respondent deni ed petitioners’ offer in conprom se. On June
25, 1996, petitioners appeal ed the denial and asked for a
conference. |In response, on August 7, 1996, Fish arranged for a
conference to be held on August 22, 1996, at the Baltinore
of fice.
On August 14, 1996, Becker responded to petitioners’
t el ephone call, as follows:
Thank you for your phone call regarding the status of your
case. | amglad to hear, it finally made it to the Appeals

Ofice in Baltinore.

As prom sed, attached are copies of pages fromthe *Taxpayer

Bill of Rights 2" relating to “Abatenent of Interest and
Penalties”. Since this is a very new |l egislative change the
explanation is brief. It wll take sone tine to devel op

det ai | ed gui del i nes.

8 Both sides’ briefs agree that petitioners paid this
$40, 000 to respondent on May 15, 1996. As we have found (infra
text including table 5), respondent abated interest for the
period Cct. 4, 1995, through Sept. 20, 1996. Under these
circunstances, it does not appear to nake a difference whether
t he $40, 000 was paid on May 29, 1996, as indicated in the
stipul ated Form 656 of that date, or was paid on May 15, 1996, as
the parties agree on brief.
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As you present your case to the Appeals O ficer, you may

want to mention the current change in the law and ask if the

concept can be applied to your case. It may help.

| hope your efforts are successful.

On July 30, 1996, Congress enacted the Taxpayer Bill of
Rights 2 (TBOR 2), Pub. L. 104-168, 110 Stat. 1452. TBOR 2 sec.
302(a), 110 Stat. at 1456, added section 6404(h)° which gives to
this Court jurisdiction to review the Conmm ssioner’s refusal to
abate interest under section 6404. TBOR 2 sec. 302(b), 110 Stat.
at 1458, provides that the anendnents made by section 302(a)
apply “to requests for abatenent after the date of the enactnent
of ” TBOR 2.

In lieu of the August 22 conference in the Baltinore office,
petitioners and Fish conferred by tel ephone on Septenber 4, 1996.
At Fish’s request, on Septenber 4, 1996, petitioners w thdrew
their offer in conprom se.

On Septenber 13, 1996, Fish advised petitioners to prepare,
sign, and submt a new Form 843 for each year for which they

sought an abatenent, so that the Fornms 843 woul d be dated after

® This provision was enacted as sec. 6404(g). Through a
series of anendnents, forner sec. 6404(g) was redesignated as
sec. 6404(i). Secs. 3305(a) and 3309(a) of the Internal Revenue
Service Restructuring and Reform Act of 1998 (RRA 1998), Pub. L
105- 206, 112 Stat. 685, 743, 745. These anendnents apply to
t axabl e years beginning after July 22, 1998. RRA 1998 sec.
3305(b), 112 Stat. at 743. Sec. 6404(i) then was redesignated as
sec. 6404(h) by sec. 112(d)(1)(B) of the Victins of Terrorism Tax
Relief Act of 2001, Pub. L. 107-134, 115 Stat. 2427, 2435. W
Wil refer to this subsection using its current designation, sec.
6404(h) .
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July 31, 1996, the effective date for the relevant provisions in
TBOR 2. Fish advised petitioners to do this to protect their
right to petition the Tax Court to review the Conm ssioner’s
deci si on about petitioners’ abatenent requests. On QOctober 3,
1996, petitioners submtted new Forns 843.

On Cctober 25, 1996, Fish recomended that (1) interest
shoul d be abated for the period Cctober 4, 1995, through
Sept enber 20, 1996, because for that period “taxpayers were
continually given incorrect advise [sic] and subject to the
processing tineframes of the ill advised offer and interest
abatenent clains[, and]” (2) interest should not be abated for
any period before petitioners paid the taxes because--

There were no mnisterial or managerial acts which

contributed to errors or delays, which were not part of the

tax court/shelter process. The taxpayers were offered

opportunities to resolve the matter in earlier years, as

wel | as advised that a posted cash bond woul d suspend the

accrual of interest.

Fish’s analysis presented the dollar effects of his

recommendations on petitioners’ interest abatement clains as

shown in table 5.

Table 5
Year d ai ned Di sal | owed Al | owed
1978 $66, 763 $65, 439 $1, 324
1979 37, 252 36, 508 744
1981 4,792 4,688 104
1982 13, 533 13, 143 390

1983 4,270 4,129 141
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Fish’s recommendati ons were approved on Cctober 31, 1996,
and a notice of disallowance was issued to petitioners on
Novenber 13, 1996, setting forth the amobunts shown supra under
“Al |l oned”, disallow ng the balance of the clains, but not stating
t he amounts di sal | owed.

G Oher Mtters:; Concl usions

At sonme point, probably in Decenber 1996, possibly in
January 1997, respondent returned to petitioners the $40, 000 that
petitioners paid in connection with their offer in conprom se.

Tax assessnments in the amounts of $1,360 for 1979 and $87
for 1981 are not subject to the section 6621(c) rate.

Respondent has overassessed interest in at |east the anobunts
of $108.33 for 1981 and $298.47 for 1982.

Respondent’s failure to abate interest for the period
Decenber 2, 1993, through COctober 26, 1994, was not an abuse of
di scretion.

Respondent’s failure to abate interest for the period
Decenber 14, 1994, through January 25, 1995, was not an abuse of
di scretion.

Respondent’s failure to abate interest for the period
January 26 through February 24, 1995, was an abuse of discretion.
Respondent concedes that there should be an abatenment of interest

for the period February 25 through April 24, 1995.
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Respondent’s failure to abate interest for the period Apri
25 through May 2, 1995, was not an abuse of discretion.

OPI NI ON

The instant case presents two categories of issues: (1)
Whet her respondent’s failure to abate interest for certain tinme
periods constitutes an abuse of discretion, and (2) whether
respondent’s interest conmputations are correct. The proper
treatnent of petitioners’ offer in conprom se paynent arguably
falls into both categories.® W consider first the issues of
abatenents for certain tine periods.

|. Abatenents of |nterest

Petitioners contend that respondent’s failure to abate
interest for the periods of (1) Decenmber 2, 1993, through Cctober
26, 1994 (the first period), and (2) Decenber 14, 1994, through
May 2, 1995 (the second period), constitutes an abuse of
di scretion because the interest that accrued during each of these
periods is attributable to a delay in the performance of a
m ni sterial act by respondent. Petitioners also urge us to order
abatenent for unspecified additional periods.

Respondent concedes that an abatenent of interest for part
of the second period--February 25 through April 25, 1995--is

appropriate. Respondent contends, however, that the failure to

10 petitioners also filed a nmotion to shift the burden of
proof. Because we do not decide any issues based on the burden
of proof, we deny petitioners’ notion as noot.
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abate interest for the remaining periods does not anount to an
abuse of discretion because (1) there were no delays during these
periods, and (2) even if there were, the delays were the result
of general adm nistrative decisions, not respondent’s failure to
performa mnisterial act.

We agree with respondent as to the first period, as to parts
of the second period, and as to the unspecified additional
periods. W agree wth petitioners as to part of the second

peri od.
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Section 6404(e) (1) authorizes respondent to abate assessed

interest attributable to error or delay in an IRS officer or

11 Sec. 6404(e)(1) provides, in pertinent part, as foll ows:

SEC. 6404. ABATEMENTS.

* * * * * * *

(e) Assessnents of Interest Attributable to Errors and
Del ays by Internal Revenue Service. --

(1) I'n general.--1n the case of any assessnent of
i nterest on--

(A) any deficiency attributable in whole or
in part to any error or delay by an officer or
enpl oyee of the Internal Revenue Service (acting
in his official capacity) in performng a
m ni sterial act, or

(B) any paynent of any tax described in
section 6212(a) to the extent that any error or
delay in such paynment is attributable to such an
of ficer or enployee being erroneous or dilatory in
performng a mnisterial act,

the Secretary nay abate the assessnent of all or any
part of such interest for any period. For purposes of
t he preceding sentence, an error or delay shall be
taken into account only if no significant aspect of
such error or delay can be attributed to the taxpayer
invol ved, and after the Internal Revenue Service has
contacted the taxpayer in witing with respect to such
deficiency or paynent.

Sec. 301(a) of TBOR 2, Pub. L. 104-168, 110 Stat. 1452, 1457
(1996), anmended sec. 6404(e) to permt abatenent of interest for
“unreasonabl e” error and delay in the performance of a
“mnisterial or managerial” act. The TBOR 2 anendnents of sec.
6404(e) apply to interest accruing with respect to deficiencies
or paynents for taxable years beginning after July 30, 1996.

TBOR 2 sec. 301(c), 110 Stat. at 1457. Thus, the anmendnents do
not apply in the instant case. Wodral v. Conm ssioner, 112 T.C.
19, 25 n.8 (1999).
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enpl oyee’s performng a mnisterial act, with certain
restrictions not applicable in the instant case.

As we stated in Krugman v. Conmm ssioner, 112 T.C. 230, 238-

239 (1999),

Congress intended for the Conm ssioner to abate interest
under section 6404(e) “where failure to abate interest woul d
be widely perceived as grossly unfair” but not that it “be
used routinely to avoid paynent of interest”. H Rept. 99-
426, at 844 (1985), 1986-3 C.B. (Vol. 2) 1, 844; S. Rept.
99-313, at 208 (1986), 1986-3 C.B. (Vol. 3) 1, 208.
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Section 6404(h)!2 authorizes this Court to deci de whet her
respondent’s failure to abate such interest is an abuse of
di scretion and, if so, then to order an abatenent.
Respondent does not contend that any significant aspect of
the delay is attributable to petitioners. Sec. 6404(e)(1) (final

flush | anguage). Accordingly, we are left to consider whether

12 Sec. 6404(h) provides, in pertinent part, as follows:

SEC. 6404. ABATEMENTS.

* * * * * * *

(h) Review of Denial of Request for Abatenent of
I nterest. --

(1) I'n general.--The Tax Court shall have
jurisdiction over any action brought by a taxpayer who
nmeets the requirenents referred to in section
7430(c)(4) (A (ii) to determ ne whether the Secretary’s
failure to abate interest under this section was an
abuse of discretion, and nay order an abatenent, if
such action is brought within 180 days after the date
of the mailing of the Secretary’s final determ nation
not to abate such interest.

(2) Special rules.--

(A) Date of mailing.--Rules simlar to the
rules of section 6213 shall apply for purposes of
determining the date of the mailing referred to in
par agraph (1).

(B) Relief.--Rules simlar to the rules of
section 6512(b) shall apply for purposes of this
subsecti on.

(© Review.--An order of the Tax Court under
this subsection shall be reviewable in the sanme
manner as a decision of the Tax Court, but only
with respect to the matters determ ned in such
order.
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(1) any delays petitioners identified are respondent’s delays in
performng a mnisterial act, and (2) respondent’s failure to
abate interest for any period constitutes an abuse of discretion.
Section 6404(e) does not define the term“mnisterial act”.

Lee v. Comm ssioner, 113 T.C. 145, 149 (1999). The governing

regul ati on®® defines the termto nean a procedural or nechani cal

13 Sec. 301.6404-2T(b), Tenporary Proced. & Adm n. Regs.,
52 Fed. Reg. 30163 (Aug. 13, 1987), provides as follows:

Sec. 301.6404-2T Definition of mnisterial act (tenporary).

(b) Mnisterial act--(1) Definition. The term
“mnisterial act” neans a procedural or nechanical act that
does not involve the exercise of judgnent or discretion, and
that occurs during the processing of a taxpayer’s case after
all prerequsites to the act, such as conferences and revi ew
by supervisors, have taken place. A decision concerning the
proper application of federal tax |law (or other federal or
state law) is not a mnisterial act.

(2) Exanples. The definition of mnisterial act may be
illustrated by the foll ow ng exanpl es.

Exanple (1). A taxpayer noves fromone state to anot her
before the Internal Revenue Service selects the taxpayer’s
incone tax return for exam nation. A letter explaining that
the return has been selected for examnation is sent to the
taxpayer’s ol d address and then forwarded to the new
address. The taxpayer tinely responds, asking that the
audit be transferred to the Service s district office that
i's nearest the new address. The group manager approves the
request. After the request for transfer has been approved,
the transfer of the case is a mnisterial act. The
Comm ssioner may (in his or her discretion) abate interest
attributable to a delay in transferring the case.

Exanple (2). An exam nation of a taxpayer’s incone tax
return reveals a deficiency with respect to which a notice
of deficiency will be issued. After the taxpayer and the
I nt ernal Revenue Service have identified all agreed and

(continued. . .)
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act that does not involve the exercise of judgnment or discretion,
and that occurs during the processing of a taxpayer’s case after

all prerequisites to the act, such as conferences and revi ew by

3(...continued)

unagreed issues, the notice has been prepared and revi ewed
(it ncluding review by District Counsel, if necessary) and any
ot her relevant prerequisites have been conpleted, the

i ssuance of the notice of deficiency is a mnisterial act.
The Comm ssioner may (in his or her discretion) abate
interest attributable to a delay in issuing the notice.

Exanple (3). A taxpayer invested in a tax shelter and
reported a loss fromthe tax shelter on the taxpayer’s
incone tax return. Internal Revenue Service personnel
conducted an extensive exam nation of the tax shelter, and
the processing of the taxpayer’s case was del ayed during
such exam nation. Because the period of limtations on
assessnment was about to expire, the taxpayer executed a
consent to extend the period of limtations. The tine
required to process the taxpayer’s case was not a result of
a delay in performng a mnisterial act; consequently,
interest attributable to this period cannot be abated under
par agraph (a) of this section.

Exanple (4). A revenue agent is sent to a training
course, and the agent’s supervisor decides not to reassign
the agent’s cases. During the training course, no work is
done on the cases assigned to the agent. Neither the
decision to send the agent to the training course nor the
decision not to reassign the agent’s cases is, under the
circunstances, a mnisterial act. Thus, interest
attributable to the delay cannot be abated.

Exanple (5). A taxpayer who clained a loss froma tax
shelter on the taxpayer’s incone tax return is notified that
the I nternal Revenue Service intends to exam ne the return.
However, because of other work priorities and resource
limtations, a decision is made not to comrence the
exam nation for an extended period thereafter. The decision
not to commence the exam nation involves the exercise of
j udgnent and discretion and is not a mnisterial act;
consequently, interest attributable to the period of delay
cannot be abat ed.
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supervi sors, have taken place. Sec. 301.6404-2T(b) (1), Tenporary
Proced. & Admin. Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987).%

The regul ation further provides that a decision concerning the
proper application of Federal tax lawis not a mnisterial act.
1d.

The definition of “mnisterial act” in the governing
regul ation closely tracks the legislative history relating to

section 6404(e). See Lee v. Conm ssioner, 113 T.C at 149-150

(setting forth portions of the legislative history of section

6404(e) relating to the definition of “mnisterial act”); see

14 Sec. 6232(a) of the Technical and M scel |l aneous
Revenue Act of 1988 (TAMRA 1988), Pub. L. 100-647, 102 Stat.
3342, 3734-3735, added subsec. (e) to sec. 7805. Sec. 7805(e)(2)
provi des that “Any tenporary regulation shall expire within 3
years after the date of issuance of such regulation.” Sec.
7805(e)(2) applies to any tenporary regul ation issued after Nov.
20, 1988. TAMRA 1988 sec. 6232(b), 102 Stat. at 3735. The
regul ation herein involved was issued before Nov. 20, 1988, and
thus the “sunset” provision of sec. 7805(e)(2) does not apply to
this regul ation.

The final regulations under sec. 6404 were issued on Dec.
18, 1998. The final regulations generally apply to interest
accruing on deficiencies or paynents of tax described in sec.
6212(a) for tax years beginning after July 30, 1996. See sec.
301.6404-2(d)(1), Proced. & Adm n. Regs. Accordingly, the final
regul ations are inapplicable to the instant case, and sec.
301. 6404- 2T, Tenporary Proced. & Adm n. Regs., supra, effective
for taxable years beginning after Dec. 31, 1978, but before July
30, 1996, does apply. See sec. 301.6404-2T(c), Tenporary Proced.
& Adm n. Regs., supra.

We agree with petitioners that the tenporary regulation
applies to the instant case; we disagree with respondent’s
statenents on brief that the final regulations are “the
appl i cabl e regul ati ons”.
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also S. Rept. 99-313, at 209, 1986-3 C.B. (Vol. 3) 1, 209 (“The
RS may define a ministerial act in regulations.”). This
consi stency between section 301. 6404-2T(b) (1), Tenporary Proced.
& Adm n. Regs., supra, and the legislative history of section
6404(e) satisfies the concern that we m ght otherw se have had

about the regulation. Cf. Mnahan v. Conm ssioner, 88 T.C. 492,

505 (1987) (stating:

When the regulation interpreting a statute is witten by the
very agency whose “abusive actions or overreachi ng” were
intended to be deterred by that statute, we nust be
especially vigilant to insure that the regul ation
“harnmoni zes with the plain | anguage of the statute, its
origins, and its purpose.” Durbin Paper Stock Co. v.

Comm ssioner, 80 T.C. [252,] at 257 [(1983)].).

We apply the foregoing first to the events of the first
peri od (Decenber 2, 1993, through Cctober 26, 1994), then to the
events of the second period (Decenber 14, 1994, through May 2,
1995), and finally to the events of unspecified additional
peri ods.

A First Period (Dec. 2, 1993, through Cct. 26, 1994)

Petitioners contend as follows on brief:

Respondent’s actions to calculate the deficiency and to
transmt decision docunents to Petitioners should have taken
no nore than ten days. Even so, Respondent’s Appeals Ofice
did not send a decision docunent to Petitioners for their
signature until October 26, 1994. The tine period for this
mnisterial action to be conpleted by Respondent enconpassed
10 nonths and 24 days, after Petitioners’ transmttal of
their cancel ed checks to Respondent. Such delay in
performng a sinple mnisterial act warrants abatenent of
the interest accruing during the period Decenber 2, 1993 to
Cct ober 26, 1994.
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Decenber 2, 1993 (the start of the first period), is the
date petitioners mailed to respondent their verification
information. COctober 1, 1994, is the earliest date respondent
took any action in processing the settlenment of petitioners’
case, and Cctober 15, 1994, is about the tinme when respondent
began to prepare petitioners’ settlenent docunents. Cctober 26,
1994 (the end of the first period), is the date Row and mail ed
the settl enent docunents to petitioners.

Substantially all of the first period consists of the tine
bef ore Rowl and worked on petitioners’ response to the settl enent
offer. This delay resulted fromrespondent’s prioritization
deci si ons.

Appeal s officers in the Cncinnati office managed nmultiple
priorities while processing the Barrister cases. Cases nearing
the end of the limtations period, service center claimcases,
and cases cal endared for trial in C ncinnati and Col unbus, OChio,
took priority over the Barrister cases.

The record shows that respondent (1) established a |list of
priorities which places the Barrister cases bel ow three other
types of cases in ternms of priority, and (2) processed the
Barrister cases on an al phabetized first in, first out basis as
detailed supra in our findings. This supports respondent’s
contention that respondent’s inaction during the period Decenber

2, 1993, to Cctober 1, 1994, is attributable to respondent’s
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deci sion regarding case priorities. Such a show ng, absent
evi dence regarding the then prevailing circunstances, paints only
a partial picture, however. To conplete the picture, we exam ne
the circunstances as they existed during the period to determ ne
whet her respondent’s priority structure conpletely expl ains
respondent’s inaction.

Rowl and testified, and we found, that the C ncinnati office
was responsible for cases calendared for trial at C ncinnati and
Col unbus, Chio. Thus, during the first period the primary
attention of the G ncinnati office was focused on cases ot her
than the Barrister cases.

Rowl and testified, and we found, that she maintained her
nor mal casel oad, about 100-120 cases, in addition to working on
her share of the Barrister cases, about 75 in nunber. Row and
was thus managi ng a casel oad during the period that was
significantly |arger than her normal casel oad. Row and
testified, and we found, that (1) the settlenent letters
generated a significant and generally pronpt response from
Barrister taxpayers, nore than half the Barrister taxpayers who
responded to the settlenment offer submtted their verification
information within the requested 10 days; (2) she fielded many
phone calls fromBarrister taxpayers regarding the settlenment;
and (3) it took an average of 26 cal endar days to process the

settlenment of a Barrister case. On these facts, we concl ude that
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respondent’s priority structure, coupled wth the heavy demands
pl aced on Row and’s tinme, contributed to respondent’s inaction in
petitioners’ case during the bulk of the first period.

Section 301.6404-2T(b) (1), Tenporary Proced. & Adm n. Regs.,
supra, provides that “The term ‘mnisterial act’ neans a

procedural or nechanical act that does not involve the exercise

of judgnent or discretion”. (Enphasis added.) Exanples (4) and

(5) in section 301.6404-2T(b)(2), Tenporary Proced. & Adm n.
Regs., supra, make it plain that, ordinarily, the making of

deci sions about how to prioritize cases constitutes the exercise
of judgnent or discretion.

We concl ude that Row and’s delay in beginning to process
petitioners’ response to the settlement offer is properly
attributable to respondent’s reasonable prioritization decisions,
and thus is not attributable to error or delay in performng a
m ni sterial act.

Once Rowl and began to process petitioners’ response, her
actions included the acconplishment of prerequisites (matching
petitioners’ verification materials to the amounts clainmed on
their tax returns, determning that petitioners were not involved
in a shelter other than TEA for the relevant years) and the
m ni sterial act of conputing the ampbunts of the deficiencies and
additions to tax. It does not appear that there was any delay in

preparing the settlenent docunents and mailing themto
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petitioners. Conpare exanple (2) to sec. 301.6404-2T(b)(2),

Tenporary Proced. & Adm n. Regs., supra.

From the foregoing, we conclude that there was no abuse of

discretion in respondent’s failure to abate interest for any part

of the first period.

B

We hold for respondent on this issue.

Second Period (Dec. 14, 1994, through May 2, 1995)

On opening brief, petitioners contend as follows with regard

to the second peri od:

Petitioners sent their executed decision docunent to
C ncinnati Appeals Ofice on Decenber 14, 1994. Al nost four
and one-half nonths passed before it was signed by M.
W nkl er on April 25, 1995. Another week passed before it
was actually filed with the United States Tax Court on My
2, 1995. Due to the delay evident in such tine |ag,
Petitioners seek abatenent of interest for the period
runni ng from Decenber 14, 1994 to May 2, 1995.

On answering brief, respondent replies as follows to

petitioners’ contentions:

Wi | e respondent does not necessarily agree with
petitioners’ argunment on this particular matter and does not
concur that counter-signing and filing stipul ated deci sion
docunents inplicates a mnisterial decision, respondent wl|l
concede that an abatenent of interest, for the period from
February 25, 1995 through April 25, 1995, should be all owed
to petitioners in the unusual circunstances of this case.

I n maki ng this concession, however, respondent notes two
poi nts detail ed bel ow.

The two points respondent refers to are as foll ows:
1. Respondent’s counsel proceeded with settling
i ndividual Barrister cases out of al phabetical order “where

a taxpayer or representative contacted respondent’s counsel
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at random Petitioners, in their tax shelter case, never

initiated this type of contact with respondent’s counsel.”

2. As aresult of petitioners’ letter acconpanying the
si gned deci si on docunent, “Any attorney would have to

consi der and determ ne whether petitioners intended to enter

into the settlenent.”

Evidently, respondent had not communi cated this concession
to petitioners before petitioners sent their answering brief to
the Court. Consequently, petitioners have not had the
opportunity to point out any inplications that respondent’s
concession of 60 days of the second period m ght have on the 80
days of the second period that remain in dispute.

We take the foregoing into account in our analysis.

Decenber 14, 1994, is the date petitioners mailed to
respondent the executed decision docunent, and May 2, 1995, is
the date we entered decision in petitioners’ case. Respondent
did not explain the significance of February 25, 1995. April 25,
1995, is the date Wnkler signed the decision docunent in
petitioners’ case.

Bet ween Decenber 14, 1994, and Decenber 23, 1994, Row and
(1) received petitioners’ signed decision docunent, (2) prepared
and signed an appeal transmttal and case nmenorandum whi ch
outlined the terns of the settlenent, and (3) forwarded the

appeal s transmttal and case nenorandumto Becker for his
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approval. On January 13, 1995, Becker (1) signed and approved
the appeals transmttal and case nmenorandum (2) prepared a
letter informng petitioners that the settlenent offer had been
approved, and (3) delivered the docunents to the records office
of the Cncinnati office which had 5 days to transfer the
docunments to Wnkler for his review and signature. Taking into
account transm ssion tinme, including weekends, it is reasonable
to conclude that Wnkler would have received the docunents by
about January 25, 1995.

The foregoing activities do not constitute mnisterial acts
because they are acts prerequisite to the processing of the
settl enment agreenent between petitioners and respondent. Section
301. 6404-2T(b) (1), Tenporary Proced. & Adm n. Regs., supra,
provides that “The term ‘mnisterial act’ neans a procedural or
mechani cal act * * * that occurs during the processing of a
taxpayer’s case after all prerequisites to the act, such as
conferences and review by supervisors have taken place.”

Rowl and’ s preparation of the appeals transmttal and case
menor andum and Becker’s review thereof thus are not mnisteri al
acts. Id.

We conclude that, for the period from Decenber 14, 1994,

t hrough about January 25, 1995, there was no error or delay by an
| RS enpl oyee in performng a mnisterial act, within the neaning

of section 6404(e)(1)(A), and thus respondent did not have
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authority to abate interest in petitioners’ case. Simlarly,
there was no error or delay for the period April 25 (when W nkl er
signed the settlenent docunent), through May 2, 1995, when the
deci sion was entered by the Tax Court.

The remaining 3 nonths of the second period are nore
conplicated. Respondent’s two proffered explanations are not
hel pful. The first explanation, dealing wth taking cases out of
al phabetical order, related to the first period (ending Cctober
26, 1994) and not to the second period. The second expl anati on,
dealing with uncertainty as to petitioners’ intent to settle,
evidently was resol ved by Becker, not |ater than January 13,
1995, when he notified petitioners in witing that the proposed
settl enment “has been approved.”

We consider first whether Wnkler’s actions with respect to
the settlenent of petitioners’ case constituted mnisterial acts.

We have found that in 1993 arrangenents were nade to have
the G ncinnati office take on part of the work of settling
Barrister cases. About July 1993, Barrister cases were assigned
to Rowl and and her Cincinnati office colleagues. For about the
first 6 nonths that the G ncinnati office processed Barrister
cases, proposed decision docunents were sent to Wnkler and Craig
for approval before the docunents were sent to the taxpayers.
Thereafter, the Cncinnati office was deened to be sufficiently

proficient at drafting these docunents, so that that office sent
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t hose docunents to the taxpayers w thout review by Wnkler or
Craig. Wnkler then reviewed the format and contents of the
deci si on docunents, signed them and forwarded themto the Court
for entry of decision. These findings suggest that, although
Wnkler’s review role had substantially dimnished by early 1994,
at that point his actions with regard to Barrister case
settlenments still were nore than mnisteri al

However, our focus is on the status of Wnkler’s actions in
early 1995, a year later. W believe that the clearest evidence
of record on that point is the stipulated January 13, 1995,
letter fromBecker to petitioners informng petitioners that the
settlenment they reached wth Row and, “as reflected in the
stipul ation-deci si on docunent, has been approved.” Becker’s
letter to petitioners goes on to state that “W have forwarded
the stipulation you signed to District Counsel for filing with
the United States Tax Court.” Fromthis we conclude that Becker,
acting in his official capacity on behalf of respondent, was
assuring petitioners that by January 13, 1995, (1) all the
actions involving the exercise of judgnent or discretion in
petitioners’ case had already occurred, and (2) only mnisterial
acts renmai ned before the stipul ated decision was submtted to
this Court. Fromthe foregoing, we conclude it is nore likely
than not that Wnkler’s remaining tasks--signing the stipulation

and causing it to be delivered to this Court--were mnisterial.
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Exanpl es (4) and (5) of section 301.6404-2T(b)(2), Tenporary
Proced. & Adm n. Regs., supra, show that assigning priorities in
the processing of work can constitute the exercise of judgnent
and discretion. W have found that Wnkler gave priority to
wor ki ng on cases cal endared for trial by the Court. |If the 3-
month delay in Wnkler’s signing the stipulation was attributable
to this prioritizing, then it would appear that, under the
regul ation, Wnkler was not “dilatory in performng a mnisteri al
act.” Sec. 301.6404-2T(a)(final flush |anguage), Tenporary
Proced. & Adm n. Regs., supra. Under these circunstances,
abatenent of interest for this 3-nonth period would not be
aut hori zed under the statute and the regul ation.

We have not found, and respondent does not direct our
attention to, any evidence in the record herein that the 3-nonth
delay (or any part thereof) was in fact properly attributable to
Wnkler’s prioritizing. Nevertheless, in the last brief filed in
the instant case, respondent concedes “that an abatenent of
interest, for the period from February 25, 1995 through April 25,
1995, should be allowed to petitioners in the unusual
ci rcunstances of this case.” Respondent does not explain why
this concession is made, nor why the concession period begins on
February 25, 1995. W have not identified fromthe record herein
any event on or about February 25, 1995, that m ght be rel evant

to a conclusion that a section 6404 status had changed. Conpare
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Jacobs v. Comm ssioner, T.C Meno. 2000-123, with Berry v.

Comm ssioner, T.C Menp. 2001-323. Because respondent’s

concessions cane so late in our proceedings, petitioners have
been deprived of the opportunity to explore the events of
February 25, 1995, or thereabouts.

Taking into account the fact and timng of respondent’s
concession, we conclude it is nore likely than not that
respondent has conceded that there was an abuse of discretion in
failing to abate interest for the 2-nonth period February 25
t hrough April 24, 1995.1° W conclude that the period January 25
t hrough February 24, 1995, should be treated the sane as the
conceded peri od.

We hold for respondent as to Decenber 14, 1994, through
January 24, 1995; for petitioners as to January 25 through Apri
24, 1995; and for respondent as to April 25 through May 2, 1995,
on this issue.

C. Additional Periods

On answering brief, petitioners urge that we order abatenent
for “Additional periods during the 14+ years of interest”.

Petitioners do not direct our attention to any specific periods,

15 W recogni ze that respondent’s concession includes Apr.
25, 1995. However, we refuse to give effect to that 1 day
because the record clearly and indi sputably shows that on that
day Wnkl er noved the process along. |Indeed, the parties have so
sti pul at ed.
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evidently preferring that we conduct a detail ed search. W
decline to do so.

We hold for respondent on this issue.

D. Abatenent Peri ods--Sunmary

We hold for petitioners that respondent’s failure to abate
interest for the period January 25 through April 24, 1995, was an
abuse of discretion and wll order abatement for this period. W
hold for respondent as to all other periods placed in dispute in
t he i nstant case.

I1. | nterest Conputati ons

Respondent tw ce conputed petitioners’ interest liability:
once before the August 18, 1995, assessnent and once before
trial. Petitioners contend that both of respondent’s interest
conput ati ons contain nunerous errors, and that respondent’s
failure to correct such errors constitutes an abuse of
di scretion. Respondent contends that, after taking respondent’s
concessions into account, respondent’s trial conputations are
correct. 16

Before reaching the nerits of these disputes, we pause to

di scuss our jurisdiction to correct respondent’s conputations.

6 Petitioners point out that, if we were to agree with any
of their contentions, then the “bottomline” wuld take into
account the effect of conpounding interest on the interest that
we woul d have concl uded shoul d not have been assessed. E.g., RIR
Nabi sco, Inc. v. United States, 955 F.2d 1457 (11th Cr. 1992).
Thus, in general the anmobunts at stake are greater than the

anmounts formally in dispute.




- 53 -
See, e.g., Ewing v. Conmm ssioner, 118 T.C 494, 498 (2002). CQur

jurisdiction to correct error in respondent’s interest
conputations stens from section 6404(h)(2)(B), which provides
that rules simlar to the rules of section 6512(b) apply for
pur poses of section 6404(h). Supra note 12. Section 6512(b)
generally defines this Court’s jurisdiction wwth respect to

overpaynents. See Wnn-Dixie Stores, Inc. & Subs. v.

Commi ssioner, 110 T.C. 291, 294 (1998). Section 6512(Db)

provides, inter alia, that if a taxpayer properly invokes our
over paynent jurisdiction under section 6512(b), then we have
jurisdiction to determ ne the anount of the taxpayer’s
overpaynment. This jurisdiction under section 6512 also permts
us to redeterm ne a taxpayer’s statutory interest. Lincir v.

Conmi ssi oner, 115 T.C. 293, 298 (2000), affd. 32 Fed. Appx. 278

(9th Gr. 2002); see Zfass v. Conm ssioner, 118 F.3d 184, 192 n.9

(4th Cr. 1997), affg. T.C. Meno. 1996-167.

Petitioners have paid all the tax and interest assessed for
1979, 1981, 1982, and the parties agree that there is no
additional tax or interest that needs to be assessed.
Respondent’ s concession that interest should be abated for the
period of time beginning on February 25, 1995, and endi ng on
April 25, 1995, results in an overpaynent as to each of the years
in issue. Accordingly, pursuant to section 6404(h)(2)(B), we

have jurisdiction to determ ne the anount of petitioners’
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overpaynent, and, in order to do so, we have jurisdiction to
redeterm ne the correct anount of the interest on their original
under paynents.

Petitioners assign a nunber of errors to respondent’s
i nterest conputations. W consider each of petitioners’
contentions in turn.

A. Start Dates

The parties agree that June 7, 1982, the date respondent
i ssued to petitioners their 1981 refund, is the correct start
date for 1981. The parties disagree as to what are the correct
start dates for 1979 and 1982.

1. 1979

Rel yi ng on Avon Products, Inc. v. United States, 588 F. 2d

342 (2d Cr. 1978), petitioners contend that June 28, 1982, the
date respondent issued to petitioners a refund for 1979 pl us
interest thereon, is the correct start date for 1979 because
petitioners did not have the use of respondent’s noney before
that date. Relying on Rev. Proc. 94-60, 1994-2 C B. 774,
respondent contends that January 1, 1982, the date respondent
began to accrue interest on petitioners’ overpaynent, is the
correct start date for 1979. Respondent maintains that this

approach “conports with” Avon Products, Inc. v. United States,

supra.

W agree with respondent’s concl usi on.
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Section 6601(a)!” provides the general rule that interest on
an under paynent shall accrue during the period fromthe |ast date
prescri bed for paynent until the date paid at the underpaynent

rate established under section 6621. As we stated in Intel Corp.

& Consol. Subs. v. Comm ssioner, 111 T.C 90, 92 (1998):

Section 6601 reflects the “use of noney” principle: “That

is, the party who has the use of the nobney pays interest up
until the event which causes the party no | onger to have use
of that noney.” [BankAnerica Corp. v. Conmm ssioner, 109
T.C. 1, 14 (1997).]018 * * x

Under section 6601(a), interest on an underpaynent begins to

accrue when the tax becones both due and unpaid. Avon Products

17 SEC. 6601. | NTEREST ON UNDERPAYMENT, NONPAYMENT, OR
EXTENSI ONS OF TI ME FOR PAYMENT, OF TAX

(a) General Rule.--If any amount of tax inposed by this
title [title 26, the Internal Revenue Code] (whether
required to be shown on a return, or to be paid by stanp or
by sonme other nmethod) is not paid on or before the |ast date
prescribed for paynent, interest on such amount at an annual
rate established under section 6621 shall be paid for the
period fromsuch |last date to the date paid.

The | ater anendnment of this provision, by sec. 1511(c)(11)
of TRA 1986, 100 Stat. at 2745, applies to interest for periods
after Dec. 31, 1986, TRA 1986 sec. 1511(d), 100 Stat. 2746, and
so it does not affect our search for the starting date for
interest on the 1979 and 1982 under paynents.

8 One may fairly contend that this principle has been
eroded by various provisions, including sec. 6621(c) (discussed
infra at C) and the interest abatenment provision that is the
subj ect of the instant proceeding. However, the “use of noney”
principle remains an appropriate basis for decision where it has
not been nodified by statute, as in the instant issue. See,
e.g., Dang v. Conm ssioner, 259 F.3d 204, 208 n.4 (4th G
2001), affg. an unreported order and decision of this Court
entered July 21, 2000; BankAnerica Corp. v. Conm ssioner, 109
T.C. 1, 14-16 (1997).
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Inc. v. United States, 588 F.2d at 344. The |ast date prescribed

for paynment of income tax is generally the due date for filing
the tax return without regard to any extension of tine for
filing. See sec. 6601(b).

Petitioners did not owe any 1979 inconme tax as of the due
date for filing their 1979 tax return--April 15, 1980. On their
1981 tax return, petitioners clained flowthrough itenms in respect
of their investnment in TEA. Petitioners then carried back
“credits/losses” from 1981 to 1978 and then to 1979, which
resulted in an overpaynent for 1979.1° Under subsections (a) and
(b)(2) of section 6611, interest on a refund of an overpaynent is

calculated fromthe date of the overpaynent. Section 6611(f)?2°

19 Respondent states that petitioners carried back from

1981 to 1978 “the investnent credit”. Petitioners state they
carried back “actual |osses”. The parties stipulate that
petitioners carried back “credits/losses”. The parties have not

favored us with petitioners’ 1981 tax return or claimfor refund
for 1979, and so we do not have a basis in the record for greater
precision as to what was carried back. Although sec. 6611(f)
deals with net operating losses in par. (1) and credits in par.
(2)(A), infra note 20, we are fortunate in that for our purposes
the relevant rules of pars. (1) and (2)(A) are identical.

20 Sec. 6611(f) provides, in pertinent part, as follows:
SEC. 6611. | NTEREST ON OVERPAYMENTS.

* * * * * * *

(f) Refund of Inconme Tax Caused by Carryback or
Adj ustnent for Certain Unused Deductions. --

(1) Net operating |loss or capital |oss carryback.
--For purposes of subsection (a), if any overpaynent of
(continued. . .)
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prescri bes the date interest begins to accrue on an over paynent
created by a “credits/| osses” carryback. Section 6611(f) as in
effect for June 28, 1982, the date when respondent issued to
petitioners their refund for 1979, 2! provided that for these
pur poses the overpaynent is deened to have been nmade after the
| ast day of the taxable year in which the carryback arises. The

carryback which resulted in an overpaynent for 1979 arose in

20(. .. continued)
tax i nposed by subtitle A[relating to incone taxes]
results froma carryback of a net operating |oss or net
capital loss, such overpaynent shall be deened not to
have been made prior to the close of the taxable year
in which such net operating |oss or net capital |oss
ari ses.

(2) Certain credit carrybacks. --

(A) I'n general.--For purposes of subsection
(a), if any overpaynent of tax inposed by subtitle
A results froma credit carryback, such
overpaynent shall be deened not to have been nade
before the close of the taxable year in which such
credit carryback arises * * *,

Sec. 1055(b) (1) of the Taxpayer Relief Act of 1997 (TRA
1997), Pub. L. 105-34, 111 Stat. 788, 944, redesignated par. (2)
of sec. 6611(f) as par. (3).

21 Sec. 346(c)(1)(A) and (B) of TEFRA 1982, 96 Stat. at
637, substituted the phrase “the filing date for” for the phrase
“the close of” in each place the |latter phrase appeared in pars.
(1) and (2)(A) of sec. 6611(f). The anendnents were effective
for interest accruing after Oct. 3, 1982. See TEFRA 1982 sec.
346(d) (2), 96 Stat. at 638. Interest on petitioners’ overpaynent
for 1979 accrued fromJan. 1 through June 16, 1982. Thus, the
amendnents do not affect interest on petitioners’ overpaynent for
1979.
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1981, and thus the date of petitioners’ overpaynent for 1979 was
deened to be January 1, 1982.

Consi stent with these provisions, respondent accrued
interest on petitioners’ 1979 overpaynent from January 1, 1982.

As a result of the foregoing, we conclude that petitioners
are deenmed to have had the use of their refund on account of
their carryback(s) to 1979 from January 1, 1982. The 1979 refund
anounted to $10, 375. 38, consisting of $9,568 plus $807. 38
interest. The parties settled the deficiency proceeding in this
Court by agreeing to a deficiency of $8,207.59 for 1979, plus
$1,641.52 addition to tax under section 6659. The 1979
deficiency resulted fromdi sall owance of part of the carryback
from 1981.

As we have noted, section 6601(a) provides the general rule

for interest on underpaynents. However, section 6601(d),? as in

22 Sec. 6601(d) provides, in pertinent part, as follows:

SEC. 6601. | NTEREST ON UNDERPAYMENT, NONPAYMENT, OR
EXTENSI ONS OF TI ME FOR PAYMENT, OF TAX

* * * * * * *

(d) Income Tax Reduced by Carryback or Adjustnent for
Certain Unused Deducti ons. --

(1) Net operating loss or capital |oss
carryback.--1f the anobunt of any tax inposed by
subtitle Ais reduced by reason of a carryback of a net
operating loss or net capital |oss, such reduction in
tax shall not affect the conputation of interest under
this section for the period ending with the | ast day of

(continued. . .)
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effect for the disputed June 1-28, 1982, interest period,?
provi des that where the inconme tax has been reduced by
carrybacks, interest is not to accrue for the period ending with
the last day of the taxable year in which the carried back item
arises. The carryback to 1979, the disallowance of part of which
resulted in the 1979 deficiency, arose in 1981, and thus the
earliest date for interest on the 1979 underpaynent is January 1,
1982. This results in petitioners’ underpaynent interest
starting date matching the overpaynent interest starting date

that they benefited from

22(. .. continued)
the taxable year in which the net operating | oss or net
capital loss arises.

(2) Certain credit carrybacks. --

(A I'n general.--1f any credit allowed for
any taxable year is increased by reason of a
credit carryback, such increase shall not affect
the conputation of interest under this section for
the period ending wwth the |ast day of the taxable
year in which the credit carryback arises * * *,

Sec. 1055(a) of TRA 1997, 111 Stat. 944, redesignated par.
(2) of sec. 6601(d) as par. (3).

2 Sec. 346(c)(2)(A) and (B) of TEFRA 1982, 96 Stat. at
637, 638, substituted the phrase “the filing date for” for the
phrase “the last day of” in each place the |atter phrase appeared
in pars. (1) and (2)(A) of sec. 6601(d). The anendnents were
effective for interest accruing after Oct. 3, 1982. TEFRA 1982
sec. 346(d)(2), 96 Stat. at 638. Interest on petitioners’
overpaynent for 1979 accrued fromJan. 1 through June 16, 1982.
Thus, the anmendnents do not affect interest on petitioners’
under paynent for 1979.
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Putting it another way, as a result of the carryback(s),
petitioners were deened to have an overpaynent as of January 1,
1982. As a result of the parties’ settlement in the deficiency
litigation, it devel oped that petitioners were not entitled to
the bul k of that overpaynent. Because the overpaynent and
interest were calculated with a starting date of January 1, 1982,
the resulting underpaynent and interest also are calculated with
a starting date of January 1, 1982.

Petitioners’ contention that interest does not begin to
accrue until the date respondent issued to petitioners the refund
appears to hinge on the fact that they did not have actual use of
respondent’s noney until the date respondent issued the refund.

I nterest has been defined as conpensation for the use or

for bearance of noney. Deputy v. du Pont, 308 U S. 488, 498
(1940). In this sense, the paynent of interest serves as a proxy
for actual use of the noney. Petitioners received interest on
their 1979 refund which began to accrue as of January 1, 1982.
Consistent with the definition of interest, petitioners are
treated as having had the use of respondent’s noney (i.e., what
the parties agreed in their settlenment papers was respondent’s
nmoney) as of January 1, 1982, even though they did not have
actual use of the refunded dollars until respondent issued the

refund for 1979.
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However, the period beginning January 1, 1982, includes a
12-day period--June 16-28, 1982--during which respondent had the
money and for which respondent did not pay interest to
petitioners. On brief, each side vigorously disputes the other
side’s contentions as to this 12-day period. Wen we clear away
the parties’ |anguage of conflict, it appears that both sides
contend that petitioners are not liable for any interest on
account of this 12-day period. W conclude that the “use of
nmoney” principle leads to the result that both sides contend is
the correct result. The parties are to give effect to this
conclusion in the conputations under Rule 155.

We hold for respondent that interest on the 1979
under paynent begins to accrue on January 1, 1982, but does not
accrue for the period June 16-28, 1982.

2. 1982

Petitioners’ refund for 1982 was not attributable to a
carryback. Accordingly, the date of petitioners’ overpaynent for
1982 is the first date when the anpbunt of petitioners’ paynments
in respect of 1982 exceeds the amount of their liabilities for

1982. Sec. 301.6611-1(b), Proced. & Adm n. Regs.? Petitioners

24 Sec. 301.6611-1, Proced. & Admin. Regs., provides, in
pertinent part, as follows:

SEC. 301.6611-1. Interest on overpaynents. --

* * * * * * *

(continued. . .)
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tax paynents and credits are deened nmade on the | ast day for
filing the return, April 15, 1983. Secs. 6513(a) and (b), and
6151. Thus, April 15, 1983, was the deened date of petitioners’
over paynent .

Under section 6611(b)(2), interest on an overpaynent accrues
fromthe date of the overpaynent. Consistent with section
6611(b)(2), respondent accrued interest fromApril 15, 1983, the
date of petitioners’ clained 1982 overpaynent.

As a result of the foregoing, we conclude that petitioners
are deened to have had the use of their 1982 refund begi nning
April 15, 1983. The 1982 refund anmounted to $14, 851. 79,
consi sting of $14,549 plus $302.79 interest. The parties settled
their deficiency proceedings in this Court by agreeing to a
deficiency of $4,298.

As we have noted, section 6601(a) provides the general rule
that interest on an underpaynent accrues fromthe | ast date
prescribed for paynent, which in the instant case was April 15,

1983. Petitioners raise the sane use-of-the-noney contention

24(...continued)

(b) Date of overpaynent. Except as provided in section
6401(a), relating to assessnent and collection after the
expiration of the applicable period of limtation, there can
be no overpaynent of tax until the entire tax liability has
been satisfied. Therefore, the dates of overpaynent of any
tax are the date of paynent of the first amount which (when
added to previous paynents) is in excess of the tax
l[tability (including any interest, addition to tax, or
addi tional anount) and the dates of paynent of all anounts
subsequently paid with respect to such liability. * * *
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that they raise with respect to 1979. For the reasons stated
above with respect to 1979, we reject their contention.
Accordi ngly, we conclude that the start date for interest on the
1982 under paynent is April 15, 1983.
Petitioners also contend as foll ows:
Respondent seeks to recover two distinct obligations from
Petitioners. The first obligation is a deficiency in tax,
recoverabl e under I RC 86213 (along with interest nmandated by
| RC 86601). The second obligation is “refunded interest”
erroneously paid to Petitioners, recoverable under | RC 87405
(wth interest mandated only by | RC 86602).
Petitioners further contend that respondent’s contentions as to
the start date for 1979 and 1982 mask an inperm ssible attenpt to
recover erroneously refunded interest because the period of
[imtations for filing a suit under section 7405 has expired.
See sec. 6532(b).
W di sagree.
Respondent chose to proceed agai nst petitioners under the
deficiency procedures. As our analysis shows, the interest
provi sions applicable to these procedures lead to the interest
starting dates contended for by respondent. W have no occasi on
to determne in the instant case whether respondent could
properly proceed agai nst petitioners under section 7405 and, if
so, then what woul d be the effect of the section 6532(b)
limtations provisions. |In fact, respondent did not proceed

under section 7405 and cannot be conpelled to do so. The choice

is respondent’s, not petitioners’. E.g., Beer v. Conm ssioner,




- 64 -
733 F.2d 435, 436 (6th G r. 1984) and cases there cited, affg.

T.C. Meno. 1982-735; Pesch v. Commi ssioner, 78 T.C. 100, 117-118,

120 n. 29 (1982); see also ldeal Rty. Co. v. United States, 561

F.2d 1123, 1125 (4th Cr. 1977).

We hold for respondent that interest on the 1982
under paynment begins to accrue on April 15, 1983. See our
coments, supra, as to the period for which respondent did not
pay interest on the overpaynent.

B. Asserted Accounting Errors

1. $2.44

Petitioners contend on opening brief that “$2.44 was paid
5/ 19/ 85 not 5/19/86". Respondent acknow edges on answering bri ef
that, on an interest conputation as to 1979 prepared for trial,
the “$2.44 was listed in error on exhibit 82-R as May 19, 1996
instead of May 19, 1986.” Respondent insists that “such item was
paid on May 19, 1986. (Ex. 3-J).”

This dispute affects the “bottomline” only to the extent of
1 year’s worth of interest on $2.44, plus the effect of
conpounding the interest on that 1 year’s worth of interest.

See, e.g., Dang v. Comm ssioner, 259 F.3d at 206.

The only evidence on this natter that we have found in the
record is respondent’s transcript of account, which shows the
$2.44 as “credit applied 05-19-86 from Form 1040 tax period Dec

1985". In the absence of (1) any restrictions on the use of this
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stipulated exhibit and (2) any evidence contradicting the
correctness of this transcript of account entry, we conclude that
it is nore likely than not that the correct date is May 19, 1986,
rather than May 19, 1985.
We hold for respondent on this issue.

2. $894.09 or $887.33

Petitioners contend on opening brief that “$894.09 (rather
t han 887.33) was paid on 12/26/86.” Respondent acknow edges on
answering brief that, on an interest conputation as to 1979
prepared for trial, “the amount of a credit for a paynent on
Decenber 26, 1985, was listed incorrectly on exhibit 83-R as
$887. 33 instead of $894.09."

Thi s agreenent between the parties, which is consistent with
the information in respondent’s transcript of account for 1979,
is to be given effect in the conputation under Rule |55.

C. Sec. 6621(c) Rate

On April 29, 1985, respondent assessed an additional $1, 360
tax liability on account of 1979 and an additional $87 tax
liability on account of 1981. Apparently, interest was accrued
on these itens at the section 6621(c) rate. The parties have
stipulated that these assessed additional tax liabilities are not
subject to the section 6621(c) rate.

On August 18, 1995, respondent assessed an additional $1, 144

tax liability on account of 1981. Apparently, interest was



- 66 -
accrued on this itemat the section 6621(c) rate. On opening
brief, petitioners contend that the section 6621(c) rate shoul d
apply to only $1,137 of this item On answering brief,
respondent concedes that the section 6621(c) rate should apply to
only $1,137 of the $1, 144 additional assessnent.

These agreenents are to be given effect in the conputation
under Rule 155. As to any other questions regarding the section
6621(c) rate, we note that the parties’ settlenent in
petitioners’ deficiency case includes the determ nation that:

the entire underpaynent in inconme tax for the taxable years

1978, 1979, 1981 and 1982 is a substantial underpaynent

attributable to tax-notivated transactions for purposes of

conputing the interest payable with respect to such anount

pursuant to |I.R C. 8§ 6621(c), fornmerly I.R C. 8§ 6621(d);
This agreenent by the parties in petitioners’ deficiency case was
part of the decision we entered disposing of that case.

Apart fromthe above-noted stipulation and the above-noted

concession, we hold for respondent on this issue.

[11. The $40,000 Ofer in Conpronise

In May 1996 (supra note 8) petitioners sent to respondent a
check in the amount of $40,000 as part of an offer in conpromnm se
to settle their interest liability for 1978, 1979, 1981, and
1982. At Fish’s request, on Septenber 4, 1996, petitioners
withdrew their offer in conpromse. At sone point, probably in
Decenber 1996, possibly in January 1997, respondent refunded to

petitioners the $40,000, w thout interest.



- 67 -

Petitioners contend that the $40,000 they submitted al ong
with their offer in conprom se adequately conpensat ed respondent
for any interest that would have accrued during the period of
ti me respondent held the $40,000, and thus interest on
petitioners’ interest liabilities should have been tolled during
that period. Alternatively, petitioners claimthat interest
shoul d be tolled from Septenber 4, 1996, the date petitioners
wWthdrew their offer, until an unspecified date in early January
1997, presumably the date petitioners received from respondent
t heir $40,000. Respondent contends that petitioners are not
entitled to an “interest credit”, for lack of a better term for
the tinme that respondent held the $40, 000 because the Form 656
petitioners executed, the formwth which petitioners submtted
t he $40, 000, provides that respondent is not obligated to pay
interest on the $40,000 petitioners submtted.

W agree with respondent’s concl usi on.

Paragraph 7(c) of the Form 656 petitioners executed
provides, in pertinent part, as follows: “I/we understand that
IRS wi |l not pay interest on any anount |/we submit with the
offer.” Section 301.7122-1(d)(4), Proced. & Adm n. Regs.,

dictates the sane result.? Thus, it is clear that petitioners

2 Sec. 301.7122-1(d)(4), Proced. & Adnm n. Regs., provides,
in pertinent part, as follows:

If an offer in conpromse is wthdrawn or rejected, the
(continued. . .)
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are not entitled to interest on the $40,000 subnmitted with their
offer in conpromse. W still nust decide, however, whether
respondent erred in the conputation of petitioners’ interest
ltability by failing to toll the accrual of interest for the
period in which respondent held the $40, 000.

In contending that interest should not accrue during the
period in which respondent held the $40, 000, petitioners do not
cite to any specific authority. Rather, they rely on the general

“use of noney” principle described in Avon Products, Inc. V.

United States, 588 F.2d 342 (2d G r. 1978), and developed by its

progeny.
On the record in the instant case, we conclude that we
cannot hold that respondent abused discretion and we cannot hol d

that there was a conputational error with regard to the period

25(...continued)

anount tendered with the offer, including all installnments
pai d, shall be refunded wi thout interest, unless the

t axpayer has stated or agreed that the anmount tendered may
be applied to the liability wwth respect to which the offer
was subm tted.

This regulation, in effect for the period in which
petitioners submtted their offer in conprom se, was renoved and
replaced by sec. 301.7122-1T, effective July 21, 1999. 64 Fed.
Reg. 39026 (July 21, 1999). The tenporary regulation, “wth
m nor changes”, Dbecane final on July 18, 2002. 67 Fed. Reg.
48025 (July 23, 2002). The new regul ation provi des additional
gui dance regarding offers in conpromse. T.D. 8829, 1999-2 C. B
at 235. It does not change the nature of ampbunts submtted with
an offer in conprom se; rather, it nmakes explicit that those
anounts are considered deposits. Sec. 301.7122-1(h) of the new
regul ati on.
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during which respondent held the $40,000 that acconpanied
petitioners’ offer in conprom se.

Firstly, petitioners paid the $40,000 in connection with an
offer in conpromse to settle the dispute as to their interest
liabilities for 1978, 1979, 1981, and 1982. About $65, 000 of the
t hen-di sputed interest, nore than half the total, was interest
for 1978, a year as to which we do not have jurisdiction to grant
relief. Indeed, petitioners’ $40,000 offer was |ess than two-
thirds of the 1978 interest alone. Neither side has suggested
any way to apportion or allocate the $40,000 of fer between 1978
on the one hand and 1979, 1981, and 1982 on the other hand.
Petitioners did not nmake any such allocation in their offer in
conprom se. An allocation first to the interest on the ol dest
year’s liability would not |eave anything for any of the years as
to which we could grant relief.

Secondl y, respondent abated interest on the entire
liabilities for the period October 4, 1995, through Septenber 20,
1996. Supra table 5 and associated text. Respondent held
petitioners’ $40,000 from May 1996 until about the end of that
year. Thus, there already is an abatenent of interest on the
whol e debt for sonewhat nore than half of the period during which

respondent held petitioners’ $40, 000.
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Thirdly, it is not at all clear as to how the “use of noney”
principle should apply to the $40,000 paid with the offer in
conprom se

A.  Avon Products invol ved paynents of tax. The instant

case, however, involves a deposit. See Keith v. Comm ssioner, 35

T.C. 1130, 1136 (1961). Unlike paynents, deposits are set aside
“in special suspense accounts established for depositing noney
recei ved when no assessnent is then outstanding agai nst the

taxpayer.” Rosenman v. United States, 323 U S. 658, 662 (1945).

“The recei pt by the Governnent of noneys under such an
arrangenment carries no nore significance than would the giving of
a surety bond.” 1d. Deposits can be returned to the taxpayer
upon request at anytinme before respondent is entitled to assess
the tax. See Rev. Proc. 84-58, 1984-2 C B. 501. Because of
this, respondent does not have unrestricted use of the noney, as
respondent does with paynents.

B. Neither respondent nor petitioners have any obligation
to pay interest during the period in which respondent holds a

deposit. See Rosenman v. United States, 323 U S. at 663-664;

Rev. Proc. 84-58, 1984-2 C. B. 501. The purpose of interest,
however, is “to conpensate the Governnent for delay in paynent of
a tax,” or to conpensate the taxpayer for the use of the

t axpayer’s noney. Avon Products, Inc. v. United States, 588 F. 2d

at 343. Thus, the absence of an obligation to pay interest is
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yet another indication that deposits do not fit neatly into the
“use of noney” gl oss on sections 6601 and 6611

C. The parties have not discussed Rev. Proc. 84-58, 1984-2
C.B. 501, 503, which provides in pertinent part as follows:

Sec. 5. | NTEREST

.01 * * * |f the remttance is held as a deposit in the

nature of a cash bond, but is returned at the taxpayer’s

request, and a deficiency is |later assessed for that period

and type of tax, the taxpayer will not receive credit for

the period in which the funds were held as a deposit. * * *

Petitioners wthdrew the offer in conprom se and eventual ly
recei ved back their $40,000. Under these circunstances, we do
not have to deal with any possible inplications of the |ast
sentence of section 5.01 of Rev. Proc. 84-58. Nor do we have to
consi der whether the fact that petitioners were pro se at the
time they withdrew the offer in conprom se and that the
w t hdrawal was at respondent’s agent’s suggestion has any i npact

on the application of that |ast sentence. See generally Perkins

v. Conmm ssioner, 92 T.C. 749, 760 (1989).

On this record we conclude that we shall not direct
respondent to abate interest or reconpute interest to take
account of the $40,000 that petitioners paid in connection with
their offer in conprom se.

We hold for respondent on this issue.



- 72 -
To take account of respondent’s concessions and the

f or egoi ng,

Deci sion will be entered

under Rul e 155. 26

26 The parties have stipulated as foll ows:

The parties agree that the nmethodology to use in
determ ning the correct anount of interest for each year in
issue is first to calculate the interest that accrues on the
bal ance due (giving effect to all paynents, credits, and
abat enents shown on the transcripts - exhibit 3-J) fromthe
appropriate start date determned by the Court to the date
interest was paid for that year with no interest accruing
during the wai ver periods, agreed abatenent periods, such
further abatenent periods as determ ned by the Court, and
such other periods of no interest accrual determ ned by the
Court at issue in the case. This accrued interest is then
subtracted fromthe total interest assessed. |If the
difference is a positive nunber, the difference is an
overassessnent of interest which should be abated. Since
the total interest assessed has been paid, such
overassessnent will constitute an overpaynent which shoul d
be refunded to petitioners.

This stipulation is to be given effect in the Rule 155
conput ati ons.



